
STATE OF NEW YORK
STATE TAX COMXISSION

In the llatter of the Petitlon

o f
:

RICHARD N. COHEN
:

For a Redetermination of a Defieiencv or
a Refunrl of Personal fncome C Unincarporated
Taxes under Art ic le(s) 22 & 23 of the
Tax Law for the (Year(s) 1965, L966 :

and 1967

AFFIDAVIT OF T,IAIIING
OF NOTICE OT DECISTON
BY (CERTIFIED) l{alt

Business

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Financer over 18 years of

agee and that on the llth day of ilu1y r L972 , she served the within

Notice of Decision (or Determination) by (eertified) mall upon RICIIARD N.

COHEN (representatlve of) the petitloner in the wlthiu

proceeding, by enclosing a true copy thereof in a seeurely sealed postPald

wrapper addressed as follows: Mr. Richard N. Cohen
284 Brae Briar Road
Stamford, Connecticut 06903

and by depositing sane enclosed in a postpatd properly addressed rirapper ln a

(post office or official deposltory) under the excluslve care and custody of

the United States Post 0fflce Deparfiient within the State of l{ew York.

Ttrat deponent firrther says that the said addressee is the (representative

of) petttLoner herein and that the addrees set forth on said wraPPer ig the last

known address of the (repreeentatlve of the) petitloner.

Sworn to before me this

284 Brae Briar Road

){trr day o! irulY , Ls 72 €:h ^ - 'y' ' 
'' 

'

I u l1"-2ro- *.' 
t t/



STATE 0F l,lf,W YORK
STATE TAX COMI.{ISSION

ln the l,fatter of the Petitlon

of

RICHARD N. COHEN :

:
For a Redeterrnination of a Deficiency or
a Refund of Personal Income & Unincorporated
Taxes under Art ic le(s) 22 & 23 of the
Tax Law fo r  the  (Year (s )  1965,  L966 :

and 1q6. '1

ATFIOAVIT OF MAITING
OF NOTICE OT DECISTON
BY (CERTTFTED) IIAIL

Business

State of New York
County of Albany

Lynn Wilson , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the l l th day of July t L972 , she served the wlthin

Notice of Decision (or Determinatton) by (certlfied) mail upon JOSEPH ROTH, CPA

(representatlve of) the petitioner in the wlthitt

proceedingr by enclosing a true copy thereof in a seeurely sealed postpald

wraPPer addressed as follows: iloseph Roth, CPA
L776 Broadway
New York, New York 10019

and by deposlting same enclosed in a postpatd properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnited States Post 0fflce Department withln the State of lfew York.

That deponent further says that the said addressee ie the (representatlve

of) petltLoner herein and that the address set forth on said wraPPer is the laat

known address of the (repreeentatlve of the) petitloner.

Sworn to

h day

before me this



STATE OF NEW YORK

STAT E TAX COtvtt\4tSSION

N O R M A N  F .  G A L L M A N ,  ^ C I I N G  P R E S I D E N I

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOT 2I4A

sT TE CAnpUS
AlSAlrlY, l{. Y. ltal6

AREA COOE 5 I8

457 -2655 ,6 .7

StlDr Albany, Nevr York
fity tlr ltTt

fr. lf&ril l. S&n
tl{ rrrr frlrr fod
ftnlorai, Oorniltl€rt OCtOt

D.rr F. Snr
Please take notice of the ffilftil
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant Lo
Seetion (s) 6t0 S n of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { mthf
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any ottrer matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

Verlf truly yours,

tTATt ' t^r  cor |Mtst to l t .

HEAirX6 Urt tT

EOTARO ROOX

tlCiETARY rO
c0Mxr93t0i

ADDISS3 YOUI iEFLY TO

Ene.

ec :  Pe t i t i one r '
Law Bureau

flgrl e, frllht
HEARTNG OFFICER

Representative



STATE OF NEW YORK

STATE TruC COMMISSION

fn  the Mat ter  o f  the Pet i t ion

o f

RICHARD N. COHEN

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Taxes
under Ar|uLcLe 22 of the Tax Law for
the Years L966 and 1967 and for Unin-
corporated Business Taxes under
Article 23 of the Tax Law for the
Years  L965 '  L966  and  1967 .

DECISION

Richard IV. Cohen f i led a petit ion for the redet'ermination of

deficiencies in personal income and unincorporated business taxes

under ArL::cLe 22 of the Tax Law for the years 1966 and 1967 and

for unincorporated business taxes under Art icle 23 of the Tax Law

for  the years 1965 ,  l966 and 1967.  A hear ing was held on June 24 '

Lg7L,  before Nigel  G.  Wr ight ,  Hear ing Of f icer ,  a t  the of f ices of

the State Tax Commiss ion,  80 Centre Street ,  New York Ci ty '

Joseph Roth,  c .P.A. ,  represented the pet i t ioner .  Edward H.

Bes t ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Esg .  ,  o f  Counse l ) ,  r ep resen ted

the Income Tax Bureau. The record of said hearing has been duly

examined and considered.

ISSUES

The issues in  th is  case,  where the pet i t ioner  is  a  nonres ident

who solicits l i fe insurance for one company and general insurance

for other comPanies, are as fol lows:

a). Whether the petit ioner is engaged in an unincorporated

business wi th  respect  to  h is  l i fe  insurance act iv i t ies '
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b). Whether he is engaged in an unincorporated business with

respect  to  h is  genera l  insurance act iv i t ies.

c) .  Whether  he is  ent i t led to  a l locate par t  o f  h is  income

to sources outside of New York State.

d) .  Whether  a penal ty  for  fa i lure to  f i le  un incorporated

business tax returns is  proper .

FIIIDIN.GS OF FACT

1- Mr.  Cohen is  a res ident  o f  s tamford,  Connect icut .  He

does not  work f rom or  have an of f ice at  h is  home.  He d id not

f i le unincorporated business tax returns for the years in question.

2. Mr. Cohen is a career agent for the Massachusetts Mutual

Life Insurance Company under a contract with Robert E. Clancy

Associates,  Genera l  Agent ,  located at  20O East  42nd Street ,

New York City. C1ancy has a total of about twenty sol icit ing

agents of  which about  18 work d i rect ly  f rom Clancy 's  of f ices.

Mr. Cohen does not work from Clancy's off ice. The Clancy Agency

withholds social security from Mr. Cohen's compensation but does

not withhold taxes.

3.  Mr.  Cohen's  contract  s tated,  in  par t ,  ds fo l lows:  "Noth ing

in the contract shall  be construed as creating the relationship of

employer  and employee. . .  The agent  shal l  determine the t ime'  p1ace,

and  manner  o f  so l i c i t i ng . , . . app l i ca t i ons  and  the  pe rsons  so l i c i t ed .

The contract  may be terminated at  wi l I . "  This  contract  (Career

Contract I I I) further provided for compensation as fol lows: there

is  a f i rs t  year  commiss ion on new business,  four  vested renewal

commissions of 10% and f ive nonvested renewals of 3%. In the

eleventh and subsequent yearsr Er nohvested "persistency fee" is
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paid,  which cont inues af ter  the agent  re t i res,  as a " ret i rement

pers is tency fee" .  These are payable so long as the contract

remains in force. When the contract is terminated only Lhe

vested commissions for the f irst f ive years are payable. The

contract terminates when the agent fai ls for two years to meet

a vo lume requi rement  of  $2O0,00O.00 of  new business a year ,

or  i f  the agent  is  55 years of  age or  has 20 years of  serv ice,

$tOO,OOO.O0 a year .  The agent  is  e l ig ib le  for  a  contr ibutory

pension p lan.  He is  a lso e l ig ib le  to  p lace h is  deferred

commissions in a deferred compensation investment program.

4. Mr. Cohen sells general insurance for John M. Riehle

& Company which has off ices in New York City and New Canaan,

Connecticut. Mr. Cohen concedes that he is not an employee

of Riehle. Mr. Cohen did not work out of the Connecticut off ice

o f  R ieh le .

5. Mr, Cohen is l isted in the phone book at the address of

the Riehle Agency in New York City. IIe pays the Riehle Agency

for  o f f ice space,  secretar ia l  serv ices,  the serv ic ing and the

bil l ing of accounts and the handling of claims on the general

insurance he writes. He returns to them 50% xo 55% of his

commissions for this. He is rei ir ibursed in part by the Clancy

Agency  fo r  o f f i ce  space  a t  t he  ra te  o f  $1 .50  fo r  each  $1 ,000 .00

of  insurance wr i t ten and for  secretar ia l  serv ices at  the rate

of  $2.00 for  each $1,000.00 of  insurance wr i t ten.  This  covered

about 3Q% of the expenses he incurred in sol icit ing l i fe insurance.
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his net expenses, not reimbursed, did not exceed L2% of hi-s

commiss ions.

6.  Mr.  Cohen sol ic i ted and so ld insurance aL p laces outs ide

of New York, including Tennessee, Grand Bahama Islands and

Connecticut. Mr. Cotren al located to New York only the part of

his total commissions which came from policies negotiated in

New York.

7. There is no evidence in the record to show wtrat part

of  Mr.  Cohen's  commiss ions are f rom l i fe  insurance and what

par t  are f rom genera l  insurance.

8.  The def ic ienc ies in  issue are dated September 28,  L97O,

and amount  to :  $617.34 and $1,182.51 personal  income taxes for

1966  and  1967  respec t i ve l y ,  and  9974 .89 ,  5745 .70  and  $1 ,011 .03

unincorporated business taxes for  L965,  L966 and 1967 respect ive ly

together with a penalty for fai lure to f i le an unincorporated

bus iness  tax  re tu rn  o f  $682 .90  and  i n te res t  o f  $850 .77  fo r  a

to ta l  o f  $6  ,  065  .L4  .

9 .  The fa i lure to  f i le  an unincorporated business tax return

was unintent ional .

CONCLUS]ONS OF LAW

A, The petit ioner is engaged in his own business with respect

to  the so l ic i ta t ion of  genera l  insurance and is ,  therefore,  subject

to unincorporated business tax on the commissions from that business.

B. The petit ioner has not carried the burden of proof that

he is  not  engaged in  bus iness wi th  respect  to  the so l ic i ta t ion of

l i fe  insurance (See Rul ing of  State Tax Commiss ion,  June 9,  L959;
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20 NYCRR 28L.3)  and is ,  therefore,  subject  to  unincorporated

business tax on the commissions from that business.

C. The petit ioner has not shown that he has a regular place

of business outside of New York within the meaning of section 7O7 (a)

of Art icLe 23 of the Tax Law or that he occupies an off ice or other

p lace vrhere h is  af fa i rs  are systemat ica l ly  carr ied on outs ide of

New York within the meaning of Regulation 20 NYCRR I31.4(a) and

131.12 under  sect ion 632(c)  o f  ArLr .cLe 22 of .  the Tax Law.  Not

having such p lace or  bus iness or  o f f ice outs ide the State,  he

must al locate al l  of his business income to New York.

D. Even though the fai lure to f i le an unincorporated business

tax return may have been unintentional there is no evidence that

there was reasonable cause for such fai lure to f i le. The penalty,

imposed under sections 685 (a) and 722 of the Tax Law is, therefore,

proper,

DECISION

The petit ion is denied and the deficiencies are found to be

correct and are due together with such interest, Lf dri fr as may be

due under section 684 of the Tax Law.

DATED: ft|bany, New York

Yl 
11 t?74

STATE TA)( COMMISSION

COMMISSTONER

COMMISSIONER


